








 The appeals court took up both matters. On the first 
piece of Mynard’s appeal, for attorney’s fees in the merits 
phase of his case, the court agreed with MSPB. The court 
noted that 5 C.F.R. § 1201.203(d) demands that a fee pe-
tition for an appeal put before the board “generally must 
be filed within 60 days after the Board decision becomes 
final.” Mynard had filed 74 days after this deadline passed, 
the court noted. 
 But, on the second piece of Mynard’s appeal—where 
he sought reimbursement for fees relating to enforcement, 
not merits—the court found for the appellant. The court 
remanded the case to MSPB to determine whether a fee 
award is merited “in the interest of justice.”
(Mynard v. OPM, U.S. Court of Appeals for the Federal Cir-
cuit, Docket No. 2009-3041, 10/16/09) 

Defense Employee Loses Termination Appeal

 Steven J. Mowery, a Defense Logistics Agency employee, 
lost his most recent filing in a wrongful termination claim.  
 Mowery had worked as a GS-5 Police Officer for the 
agency, beginning in March 2008. On Oct. 27, 2008—about 
six months into a one-year probationary period—DLA 
proposed to terminate Mowery’s employment. Managers 
charged that Mowery had been caught “providing false 
information in response to inquiries on official question-
naires (relating to security clearance).”
 Mowery appealed to the Merit Systems Protection 
Board, stating he had “initially answered the questions 
truthfully,” but had changed his replies at the direction of 
an agency employee. On Dec. 12, 2008, an administrative 
judge with MSPB rejected his appeal, because the board 
lacked jurisdiction over probationary employee cases, ex-
cept in cases of discrimination over “partisan political con-
siderations or marital status.”
 Mowery appealed again, claiming that he had been in 
the “middle of this political mess” with a unit of the agen-
cy at the time of dismissal, and that he believed there was 
“other political influence” involved.
 On Nov. 10, 2008, the AJ found that the political influ-
ences Mowery referred to in his appeal “did not constitute 
a sufficient non-frivolous reason” to find that partisan pol-
itics had played a role in his termination. On May 26, 2009, 
in response to the appellant’s next appeal—one brought 
before the full board—the AJ’s opinion was affirmed.  
 Finally, on final appeal before the U.S. Court of Appeals 
for the Federal Circuit this month, that appeals court af-
firmed MSPB’s ruling in the case. 
(Mowery v. MSPB, U.S. Court of Appeals for the Federal Cir-
cuit, Docket No. 2009-3232, 12/9/09)

Army Retiree Wins, In Part, In Annuity Appeal 

Rulings Roundup

Don Mynard, a retired long-term employee with the 
Army—both in military and civilian positions—
won, in part, his appeal to pursue reimbursement 

for attorney’s fees he had incurred in seeking to improve his 
benefits under the Civil Service Retirement System. 
 Mynard retired from federal employment in 1994. Ac-
cording to the Office of Personnel Management, Mynard 
did not make a timely, initial deposit into his CSRS account, 
and the agency accordingly reduced his annuity. Mynard 
appealed—and won—on this point, in a decision by the 
Merit Systems Protection Board dated Aug. 26, 2006. 
 MSPB subsequently contacted OPM, informing the 
agency that Mynard must be accorded a means permitting 
him to make the initial deposit to CSRS. The order stated 
that “the appellant may make the deposit for his military 
service to his former employing agency,” so he could subse-
quently enjoy the full annuity to which he was entitled. 
 The MSPB gave OPM 20 days to comply with its order. 
When the agency allegedly did not comply in that time 
frame, Mynard filed a petition for enforcement of the deci-
sion. In late November 2006, OPM explained that “it was 
attempting to comply with the board’s order.” On Dec. 19, 
2006, with the matter still not resolved, an administrative 
judge ordered OPM to “to do whatever is necessary to re-
solve the matter as quickly as possible.” 
 In January 2007, the AJ convened a conference call with 
the appellant and OPM. The AJ found that OPM had com-
plied with the earlier order, according to documents. In the 
ruling, the AJ indicated that if Mynard did not further ap-
peal, the case would be considered completed, and the most 
recent petition dismissed as moot. On Jan. 25, 2007, with 
no new filing from Mynard, the AJ dismissed the case as a 
moot matter. 
 Several weeks later, on Feb. 13, 2007, Mynard petitioned 
MSPB for “attorney fees for work performed during the 
merits phase of his appeal,” as well as other costs incurred 
in preparing his second appeal, the petition for enforce-
ment. 
 In March, the MSPB ruled that his filing requesting at-
torney fees regarding the initial appeal was “untimely,” and 
his second request for attorney fees also had to be denied, 
since the AJ had ruled there was “no enforceable judgment” 
in the matter. 
 Mynard appealed again to the AJ, arguing that MSPB 
had misinformed him of the filing deadline, constituting 
good cause to waive the deadline. The AJ rejected this argu-
ment, and also rejected his claim on the merits. 
 On Sept. 18, 2008, MSPB issued its final rejection of 
both appeals for fees, and Mynard appealed yet again—to 
the U.S. Court of Appeals for the Federal Circuit. 
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Thrift Savings Plan 
Share Prices  
  

FUNDS                      DEC. 8              MONTH AGO                     YEAR AGO

G Fund       

F Fund      

C Fund      

S Fund      

I Fund      

Lifecycle Funds      

L Income      

L 2010     

L 2020      

L 2030      

L 2040      

13.0956

13.4952

12.9270

15.7425

18.3315

13.8077

15.1266

15.1184

15.2121

15.3504

13.0603

13.3491

12.6306

15.3811

18.1586

13.7138

15.0122

14.9178

14.9781

15.0893

12.7184

12.2373

10.4820

11.7721

13.3441

12.6906

13.6926

12.6316

12.3629

12.1957
For rates of return and other TSP info, go to: www.FederalDaily.com/fi nancial/TSP.htm

Federal Benefits Q&A
Question: “Should I die before my wife, must she withdraw the funds in my Thrift Savings Plan account within a pre-

scribed period, or can she assume ownership of the TSP account with “required minimum distributions” now reflecting 

her age?”

Answer: Under current (2009) law, your wife would have to withdraw the funds (pay tax, but no penalty) or roll over 

the funds to a traditional IRA within five years of your death. Under new rules starting in 2010, a spouse will be able to 

keep the monies in the TSP, but would have to make monthly withdrawals starting no later than the year after the TSP 

owner’s death.

Readers are encouraged to ask questions related to general employee benefits—such as CSRS, FERS, the Thrift Savings Plan, tax and estate 

planning, insurance, Social Security and Medicare—at the “Federal Benefits Q&A” at www.FederalSoup.com.




